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UNI TED STATES OF AMERI CA

NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
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BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12513
V.

THOVAS FELI X COMWBS,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Patrick G Geraghty issued in this
proceedi ng on May 20, 1992, at the conclusion of an evidentiary

hearing.” By that decision the |aw judge affirmed an emergency

'Excerpts fromthe hearing transcript conprising what we
believe the | aw judge intended to serve as his decision are
attached. Wiile it is reasonably clear in this case that the | aw
j udge' s di scussion of the evidence (pp. 163-182) after the
parties gave their closing argunents should be treated as the
anal ysi s underlying his findings and conclusions, the only part
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order of the Adm nistrator to the extent it revoked respondent's
Airline Transport Pilot certificate® for his alleged violations
of sections 121.543, 121.537(f), and 121.333(c)(3) of the Federal
Avi ation Regul ations (FAR, 14 CFR Part 121).° For the reasons

(..continued)

of the transcript edited and signed by the |aw judge is the three
page "Bench" decision appearing at pp. 183-85. Al t hough we have
at least twice "previously rem nded [this] |aw judge of the

requi renments of our rules as to the proper formand format for an
initial decision," see, e.qg., Admnistrator v. Gallagher, NTSB
Order No. EA-3171 (1990), at page 2, citing Admnistrator v.

Brod, NTSB Order No. EA-3048 (1990) at n. |, he still appears to
be disinclined to conply. If this were not an energency
proceedi ng subject to severe tine constraints, we would consider
remandi ng the record to the law judge for a witten initial
decision that conplied with Section 821.42(b), 49 CFR Part 821.

*The | aw j udge concl uded that because the alleged violations
did not involve respondent's flight instructor certificate, that
certificate should not be revoked. The Adm ni strator has not
appeal ed that determ nation.

‘Sections 121.543, 121.537(f), and 121.333(c)(3) provide, in
rel evant part, as follows:

"8121.543 Flight crewrenbers at controls.

(a) Except as provided in paragraph (b) of this section, each
required flight crewrenber on flight deck duty nust remain at the
assigned duty station with seat belt fastened while the aircraft
is taking off or landing, and while it is en route.

"8121.537 Responsibility for operational control: Suppl enental
air carriers and commercial operators.

(f) No pilot may operate an aircraft in a careless or
reckl ess manner, so as to endanger life or property.

"8121. 333 Suppl enmental oxygen for energency descent and for
first aid; turbine engine powered airplanes with pressurized
cabi ns.

(c)(3) Notw thstanding paragraph (c)(2) of this section, if
for any reason at any tine it is necessary for one pilot to | eave
his station at the controls of the airplane when operating at
flight altitudes above flight |evel 250, the remaining pilot at
the controls shall put on and use his oxygen mask until the other
pilot has returned to his duty station."
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di scussed below, we will deny the appeal."*
The April 22, 1992 energency order of revocation, as anended
at the hearing, and which constitutes the conpl aint agai nst the

respondent in this proceeding, alleges, in part, as follows:

1. At all tinmes material you were and
are holder of Airline Transport Pil ot
Certificate No. 1499330 and Flight Instructor
Certificate Nunmber 1499330.

2. On or about February 25, 1992, you
operated, as pilot-in-command, a MD 11-F
civil aircraft, N601lFE, on Federal Express
Flight 12 from Hong Kong to Anchor age,

Al aska, carrying property for conpensation or
hire under Part 121 of the Federal Aviation
Regul at i ons.

3. The other pilot crewrenbers aboard
N601FE on the above flight were as foll ows:

First Oficer (FO John D. Lew s
Relief First Oficer (RFO Leigh
Lew s

Al so on board N601FE was Thonas R
Nel son, a mechani ¢ and non-pil ot.

4. During the course of the flight, at
approxi mately 1800 GMI, FO John Lewi s
requested a relief period, which you granted
him[°]

“The Administrator has filed a reply brief opposing the
appeal. Respondent's notion to file a response to the
Adm nistrator's reply brief, based on the fact that the
Adm ni strator had the benefit of a transcript that was not yet
avai | abl e when respondent drafted his brief, is denied.

*Respondent denied this allegation to the extent it states
the tine as 1800 GMI rather than 1830 GMI. The actual tine in
this connection seens to be significant to the respondent because
use of the earlier tinme would suggest that he was the only pil ot
in the cockpit for an hour rather than a half hour, after the FO
went aft for a rest. In any event, the |aw judge appears to have
accepted the testinony of various wtnesses that respondent's
departure fromthe flight deck occurred about 30 m nutes after
the FOretired.



5. You allowed FO John Lewis to |eave
the cockpit, |leaving you as the only pil ot
crewnrenber in the cockpit. You did not
instruct RFO Leigh Lewis at that tinme to
assune the first officer's duty station

6. At approximtely 1900 GMI, while RFO
[sic] John Lewis was still out of the
cockpit, you left your assigned duty station
to use the |avatory, without insuring that an
assigned relief pilot or second-in-comand
was at their assigned duty station. As a
result, no pilot crewrenber was in the
cockpit until you returned fromthe |avatory
sone time |ater.

7. Wile on flight deck duty, and
during the enroute portion of the above
flight, you did not remain at your assigned
duty station with seat belt fastened.

8. Wiile on flight deck duty, and
during the enroute portion of the above
flight, you left your assigned duty station
wi t hout an assigned relief pilot or second-
i n-command at their assigned duty station.

9. During the course of the flight, you
oper at ed N6O1FE above flight |evel 250
(25,000 feet) at a tinme when no one was
occupying the other pilot station, and you
did not put on and use your oxygen mask.

Respondent essentially admts all of these allegations,

with the

exception of that portion of paragraph 6 that asserts that he

left his duty station as pilot-in-command "w thout insuring that

an assigned relief pilot

or second-in-comand was at their

assigned duty station.”™ The |aw judge, however, whose deci sion

t horoughly discusses all of the testinony relevant to

respondent's contention that he had reasonably assuned that the

RFO woul d enter the cockpit and occupy a pilot duty station once

he | eft,

did not agree that respondent had done all that he
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shoul d have, in the circunstances, to avoid the aircraft's having
been pilotless during his absence of about 30 seconds fromthe
flight deck. W concur in that judgnent.®

It may well be that respondent, as he testified, fairly
anticipated that the RFO who was standing just outside the open
doorway to the cockpit, would take over for himat the controls
as soon as he had departed for the |avatory, despite any
awar eness he nmay have had that the RFO did not care for him
personally or may have still been upset with himover his seating
assignnent in the cockpit. However, as the | aw judge properly
recogni zed, respondent's failure to unanbi guously conmuni cate his
expectations to the RFO or to satisfy hinself before proceeding
to the lavatory that the RFO woul d react as he thought he would
denonstrated a seriously deficient judgnent that created a
hazardous situation that could have been easily avoided if

respondent had clearly advised the RFO what he expected of him’

°Al t hough we agree with the Administrator that the linited
right of a crewrenber under 8121.543(b)(2) to | eave the cockpit
"in connection wth physiol ogical needs" should not |logically be
read to permt such a departure when there is no other pil ot
crewnenber present in the cockpit, our view of the seriousness of
the factual allegations against respondent would be no different
if a violation of 8121.543(b)(1) had not been shown, for
respondent's carel ess or reckless conduct would, in our judgnent,
warrant no | ess a sanction under 8121.537(f).

‘Wil e the record suggests that the RFO was unhappy with his
seat assignnent on this flight, it does not disclose the origin
of, or reasons for, his pre-existing dislike of respondent. In
any event, although the fate of the RFOis not clear fromthis
record, he appears to have succeeded, by deliberately refraining
fromentering the cockpit after the respondent |eft, in having
respondent fired fromhis enploynment with Federal Express after a
25-year violation-free career.
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An ATP certificate hol der exercising the highest degree of
safety must, of course, be aware of all factors that nmay have a
bearing on the effective and efficient coordination of personnel
resources and should not | eave to chance the performance of vital
or necessary duties by crewrenbers who may not, for whatever
reasons, acconplish them w thout pronpting or express direction.
We are persuaded that respondent's failure to elimnate that
risk of msadventure in this instance denonstrates that he does
not appreciate the high standard of care his certificate inposes
on him

For the foregoing reasons we adopt the findings and

conclusions of the law judge and find that safety in air comrerce
or air transportation and the public interest require the

affirmation of the Administrator's energency revocation order.°®

‘W have reviewed all of respondent's contentions on appeal
and find in themno basis for disturbing the | aw judge's
conclusions that the violations alleged were proved on the record
by a preponderance of the reliable, probative, and substanti al
evidence. Further, we find no nerit in respondent's contention
that the law judge, in commenting on one of the risks that
| eaving a cockpit pilotless, but on autopilot, could entail,

i nproperly considered extra-record matters. Even if the accident
referred to by the | aw judge was not caused by an unnoti ced

di sengagenent of an autopilot, we see no reason why the |aw judge
could not take into account the potential for the occurrence of
such an accident in the context of assessing the seriousness of

| eaving a cockpit without a pilot to nonitor all flight equipnent
and syst ens.
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. The respondent's appeal is denied, and
2. The initial decision and the energency order of
revocation are affirned.
COUGHLI N, Acting Chairnman, LAUBER, HART and HAMVERSCHM DT,

Menbers of the Board, concurred in the above opinion and order.
Menber KOLSTAD did not concur.



